Reporting on the practicalities
D ON ’T COMMIT TO A CON TRACT – SIGN A SERVICE AGREEMEN T
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BACKGROUND SCREENING SERVICE CONTRACTS ARE AN AGREEMENT TO BE BOUND BY AN
AGREEMENT – EVEN IF THE PROVIDER FAILS IN THEIR OBLIGATION?
DON’T COMMIT TO A CONTRACT – SIGN A SERVICE AGREEMENT
By Donald J Dymer, MBA
Inspector Scotland Yard (Rtd)
President & CEO
SingleSource Services
“Yes, they wanted me to sign a contract of exclusivity, and I refused. “
Claudia Cardinale
Contract Law is so complicated and is rarely understood by those making the contract. That is to say by
those who have to use the services described in the contract. Often the vendor is also in the dark about
the real meaning of the terms in a contract. So why are we all so wrapped up in them?
There are a number of considerations to be made when looking at this question. First of all what is it
that leads to a contract? That question is fairly simple to answer. An agreement has been reached as
to services and fees and now legal needs to role it all up into a multi page legal document. Why? So
that in the event someone files suit for something, the lawyers will have something to argue about other
than the something that probably amounts to nothing!
Then we come to the time period for the contract’s life. The vendor will want as long as possible, while
the client will want short renewable contracts with price increase limitations.
One of the major parts of a contract goes to performance. What will be done and most important,,
when will it be done? What are the guarantees of accuracy, what happens if service levels are not met,
and many more terms and conditions.
Locking in to a vendor of cornflakes at a given price for a given period of time seems like a great idea,
and for such commodities it is. A truckload of cornflakes that is delivered in bad condition can be
returned for a credit, and a replacement load sent out to replace it.
But how do you undo
unsatisfactory service – especially if you don’t get to know it is unsatisfactory and take action based
upon the information received?
So the big question really is “Why sign a contract?” Why not deal with this commitment by way of a
service agreement? What is the difference?
In reality there is very little difference except that a Service Agreement is usually only a memorandum of
understanding of what will be done, when it will be delivered and for how much. There will be
statements about compliance with law, federal and state, and an understanding that both parties may
end the agreement with notice for any reason. Any other desired conditions can be included by mutual
consent.
The reality is that it makes no sense to sign a contract with a provider and be bound by that contract
even if the provider fails in their obligation. The agreement ends the minute the provider fails to deliver
in keeping with the agreement.
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A recent situation illustrates the predicament only too well. One of the nation’s biggest and most
boastful background screening companies failed to identify a subject as a convicted and registered sex
offender. The client wanted to end the contract, but the absence of a get out clause enabled the vendor
to keep the contract until it expires in almost a year.
An agreement would have meant that the commitment can be ended immediately, which in these
circumstances seems obvious.
Conclusion – if you must sign a contract there must be a get out for performance clause, and it must not
be mutually exclusive.
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